UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WISCONSIN
(Green Bay Division)

STEVEN A. AVERY,
Plaintiff,
v.

Case No. 04-C-0986

MANITOWOC COUNTY,
THOMAS H. KOCOUREK, and
DENIS R. VOGEL,
Defendants.

AFFIDAVIT OF COUNSEL

STATE OF WISCONSIN )
) SS.
MILWAUKEE COUNTY )
Stephen M. Glynn, being first duly sworn upon oath, deposes and says the following:
1.

I am an attorney licensed to practice before this Court and am one of the

attorneys representing Steven Avery, the plaintiff in the above-captioned action.
2.

I was brought into this case at the invitation of Walter F. Kelly. My

communications with Steven Avery concerning my involvement were in the nature of
telephone calls and written correspondence.
3.

I had earlier been one of the lawyers representing Mr. Avery in the mid-1990's

in an effort to secure his release from prison on the basis of DNA analysis of materials
obtained from fingernail scrapings of the victim of the sexual assault attributed to Mr.
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Avery. While those DNA tests revealed that the material was from someone other than Mr.
Avery and someone other than the victim, this was not considered sufficient for the state
court trial judge to grant a new trial.
4.

An appeal was taken from that decision, and review was denied by the

Wisconsin Supreme Court.
5.

I have handled civil rights actions brought under 42 U.S.C. §1983 et seq. on

a number of occasions during my legal career. Moreover, as a consequence of having
devoted the last thirty years of my professional career to defense of criminal cases in federal
and state courts, I have a good understanding of the criminal justice system and its processes.
6.

Mr. Kelly asked me to participate in the case in the belief that criminal law-

related issues would be a major factor in the case, and my background appeared to
complement Mr. Kelly’s background with him having civil rights litigation knowledge and
my having criminal defense litigation knowledge.
7.

I graduated with honors from the University of Wisconsin Law School in 1970

and then clerked for the Honorable James E. Doyle from 1970-1971. Following that judicial
clerkship, I became an associate in the law firm of Shellow & Shellow and, later, a partner
in the firm of Shellow, Shellow & Glynn. I practiced law with that firm for approximately
twenty-nine years, and, together with others from that firm and a lawyer from a different
firm, formed the current firm of Glynn, Fitzgerald & Albee, S.C. Throughout this entire
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period, my practice has been limited to the defense of criminal cases, either at the trial or
post-conviction levels.
8.

I have attached a copy of the Martindale-Hubbell legal directory which lists

my educational background, publications and memberships. I have read that document
before attaching it to this affidavit; it is accurate and true.
9.

I attempted to keep hourly time records and expense records in the Avery

matter. However, because my normal billing practice is to charge a flat fee, I am certain
there are services which were provided by me on the Avery file but are not reflected in my
statement. Thus, in going through the statements of hours of myself and Mr. Kelly, there
may be occasions on which Mr. Kelly’s list reflects a meeting with me and I have no
corresponding entry relating to that meeting. That would simply be a example of the
phenomenon I am describing in this paragraph.
10.

When I do handle criminal cases on an hourly basis, my billing rate is $400

per hour.
11.

Carol Josten, an associate in our firm, has her time billed at $200 per hour.

Ms. Josten was an honors graduate of Georgetown Law School, worked on the Georgetown
Law Review, and clerked for the Honorable Myron Gordon, United States District Judge in
the Eastern District of Wisconsin. Ms. Josten then went to the law firm of Godfrey & Kahn
where she practiced as an associate in that firm’s litigation department before leaving that
firm to raise her family. She works with our law firm as a part-time associate.
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12.

Ms. Josten, having been trained in a civil law firm, is a much better record

keeper than I. Consequently, I aver the same with respect to comparisons of my hour
statements with Ms. Josten’s hour statements that I did with respect to Mr. Kelly’s hour
statements: their’s are more accurate than mine.
13.

Mr. Kelly and I spent many hours in the pre-filing phase of this case discussing

the legal theories which we could pursue and our efforts to obtain documents. This was
rendered unusually complex in this regard because the file in State of Wisconsin v. Steven
Avery, arising in Manitowoc County, had passed through many law firms before it came
back to Mr. Kelly and me. Specifically, Mr. Avery was originally represented by a staff
lawyer from the Public Defender’s Office; when that lawyer became ill, the state public
defender appointed a private lawyer as Mr. Avery’s counsel; following Mr. Avery’s
conviction, the state public defender undertook a lengthy factual investigation and pursued
a criminal appeal which was unsuccessful; following that appeal, other lawyers were asked
by the Avery family to review portions of the file, and additional investigators were
involved; in the mid-1990's, Robert Henak of the Shellow, Shellow & Glynn firm conducted
an exhaustive review of the prior proceedings in Mr. Avery’s case in an effort to determine
whether there were issues that could still be pursued (this is what led to the DNA-based
post-conviction motion noted earlier).
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14.

After Shellow, Shellow & Glynn finished with that file, it was passed along

to yet other lawyers, including the Innocence Project at the University of Wisconsin Law
School.
15.

It was at the Innocence Project offices that I first reviewed Mr. Avery’s files

which, having gone through a large number of lawyers’ and investigators’ offices, were now
in considerable disarray.
16.

Gathering records was an essential part of the preparation of this case. Not

only were all the records from the criminal case and appellate proceedings required, but so
were records of Mr. Avery’s treatment in the prison system, and records relating to the
DNA-based successful challenge to Mr. Avery’s conviction which resulted in his release
from prison in 2003.
17.

An additional source of factual information in this case was a substantial

investigation conducted by the Office of the Attorney General for the State of Wisconsin.
At the request of the Manitowoc County District Attorney’s Office, the Attorney General’s
office undertook to investigate the circumstances leading up to Mr. Avery’s conviction.
That office also issued a report summarizing its findings. But beyond the report, there were
thousands and thousands of pages documents that had been generated in the course of the
Attorney General’s investigation, all of which had to be reviewed in preparation for
litigating the Avery case.

5

Case 1:04-cv-00986-LA Filed 03/13/06 Page 5 of 7 Document 61

18.

There was also a substantial amount of legal research required in this case, and

Ms. Josten performed the vast bulk of it, reporting on her results to me and to Mr. Kelly.
These issues included the exculpatory evidence doctrine in Wisconsin and its applicability
to law enforcement authorities not directly involved in the prosecution of a criminal case,
among other issues.
19.

Finally, because of the age of the case (Mr. Avery had been convicted

approximately 20 years before the depositions were being taken in his case), it was difficult
to prepare for depositions on the basis of documents which either no longer existed or were
no longer the subject of recall by witnesses.
20.

All of these factors were reflected in the billing by my law firm.

21.

The records of billing and expenses are entirely accurate as far as they go; for

the reasons stated earlier in this affidavit, these records are not complete. Nonetheless, what
appears in these records is something to which I have no hesitation in affirming by oath.
Dated at Milwaukee, Wisconsin this 13th day of March, 2006.

S/Stephen M. Glynn
Stephen M. Glynn
State Bar No. 1013103
Glynn, Fitzgerald & Albee, S.C.
526 E. Wisconsin Avenue
Milwaukee, Wisconsin 53202
(414) 221-9600
(414) 221-0600 facsimile
sglynn@gfalaw.com
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Subscribed and sworn to before me this
13th day of March, 2006.
s/JoLynn M. Blei
Notary Public, State of Wisconsin
My commission expires: 6/22/08
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